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Abstract 
In the UK religious divorce often takes place informally, especially in the resolution of Muslim 
family disputes. Initially, the unavailability of the civil courts to hear cases relating to Muslim family 
law and other related problems had strongly persuaded community leaders and religious scholars 
to establish Shari`ah Councils. This paper seeks to explore the role played by women in decision 
making process at the Shariah councils in the resolution of matrimonial disputes in particular 
divorce among the Muslims community in the UK. Process and procedure of issuing an Islamic 
divorce will be examined. To achieve this, library and empirical methods were adopted. Three main 
Shari`ah Councils in the UK were visited. Mediation and arbitration sessions as well as Shari`ah 
Councils’ monthly meetings were observed in order to examine role, participation and contribution 
of women in the processes. The study leads to several findings. First, the majority of clients are 
women. Second, most Shari`ah councils do not have female counsellor, mediator or scholar. This 
associates with the third finding of not recognizing women’s intellectual and emotional capability 
to take the role. This paper concludes and suggests the potentially significant role of females as 
mediators-arbitrators as well as counsellors in negotiating matrimonial disputes and that their role 




The growing number of Muslims in Britain has now diversified Britain’s social and legal landscape. 
Part of the contribution to the social demography in the UK is Muslim and Islam by conviction and 
tradition, thereby bringing a new dimension to the way marriage is envisioned, instituted and 
governed, especially among Muslims. Islamic marriage is governed in accordance with Islamic 
principles, as is a divorce and the management of conflict within the family sphere. However, 
having learned that they are living in a non-Muslim state and under a different legal system, 
managing marriage, divorce and, family life according to the religion is not an easy task. As an 
introductory remark, it suffices to say that Muslims in the UK have sought the accommodation of 
Muslim family law by the state legal system. Unfortunately, the request has been met with 
rejection. On the other hand, driven by a similar aim, some Muslim figures or groups have 
established an internal mechanism from within the Muslim communities. The emergence of 
informal Muslim religious and semi-judicial institution known as Shari`ah Councils is one of the 






South Asian in Britain: Brief Historical Account  
 
Contact between Britain and the Islamic world has been observed for centuries,1 especially during 
the rule of the Islamic empire.2 The arrival of Muslims in Britain began gradually in the 1950s,3 with 
a lower scale of migration from the subcontinent taking place before massive flows ensued as a 
result of Britain’s post-World War II building boom.4 However, for the purpose of constructing the 
current demography of Muslims in Britain, the post-World War II migration in the 1960s and 1970s 
is more significant.5Some research has recorded the history of the earliest arrivals and settlements 
of Muslim migrants in Britain, the ratio of which is dominated by the Arabs6 and the South Asians.7 
Suleiman8 and Halliday9 record that the earliest arrival of a Muslim group in Britain was a Yemeni 
community which settled in Wales in the 1890s.10 However, Gilliat-Ray refers to the North Africans 
and Turks as the first Muslims documented as having landed on English shores between the mid- 
and late sixteenth centuries.11 Notwithstanding that, South Asian Muslims, comprising the 
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majority of Muslim immigrants, arrived mainly from India, Pakistan and Bangladesh12 as economic 
migrants and are scattered over many areas in Britain.13 While Muslim communities in London14 
and larger cities tend to be multi-ethnic, in other areas there is less ethnic diversity within migrant 
communities.15 A recent report by Suleiman16 states that the Muslim population in the UK is 
reported to grow: 
from around 20,000 in 1950 to around 2 million today, or about 3% of the 
population.17 Muslims [have] now become the largest religious minority in Britain, 
accounting for just over half of the country’s non-Christian religious population.18 
Halliday portrays an interesting account of Muslims’ presence in Britain, in which he demonstrates 
that: 
In contrast to the situation prevailing in other countries such as France, people 
living in Britain and believing in Islam were not in the main referred to as ‘Muslims’ 
but by terms of ethnic (‘Pakistani’) or geographic (‘Asian’ or ‘Middle Eastern’) 
significance.19 
 
However, changes have taken place in society today, as Muslims are now commonly addressed as 
a ‘Muslim community’ in Britain, ‘Islam in Britain’ and ‘British Muslims’.20 Apart from the ethnic 
divergence and origin, the Muslim communities in Britain are also distributed into a broad range of 
sectarian adherence predominantly Sunni Muslims21 and other minority Muslim traditions such as 
Shi`a22 andSufis.23 Cutting across these rather academic distinctions is the common strand of 
religion and cultural practices associated with the religion.24 Despite the diversities and different 
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Shaheen also notes that majority of them follow the Hanafi School tradition or what she regards as ‘Hanafi 
Sunnis’: Ali (n 4) 125; N.J. Coulson, A History of Islamic Law (Edinburgh University Press 1964) and for 
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perceptions of Islam, Muslims’ Islamic background remains a common-identity symbol that 
differentiates them from the surrounding society.25 
THE ESTABLISHMENT OFSHARI`AH COUNCILS 
Shari`ah Councils have been delineated as‘internal regulatory frameworks’,26 ‘complex informal 
networks’,27 and forums where ‘new ijtihad’ are taking place.28The Shari`ah Councils came into 
existence in response to the need for Muslims to abide by Islamic law.29Badawi30 recorded that 
they were firstly established following a Shari`ah injunction advocating Muslims living in a non-
Muslim state to mandate someone from among the community as leaders and representatives31of 
the interests of the community and to appoint knowledgeable persons to resolve conflicts and 
disputes in accordance with the Shari`ah.32 
The efforts to establish religious institutions or Shari`ah Councils were initiated as early as the 
1970s and 1980s.33 They were instituted with deep-rooted aspirations, among others to govern 
family matters and resolve any disputes in accordance with the Shari`ah as well as to safeguard 
the religion from the secular environment.34 In fact, driven by strong conviction towards the 
religion, many Muslims believe that English family law and legal principles cannot bring about a 
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genuine resolution of matrimonial disputes for Muslims living in Britain.35 Therefore Shari`ah 
Councils are pursued in order to advocate‘the moral authority of the Muslim community’36 and for 
the Muslim experts to proactively assist the Muslim community. 
The terms ‘Shari`ah courts’37 or ‘Shari`ah Councils’ seem to carry a similar connotation and ‘can be 
used interchangeably’.38 However, Bano notes in her exploratory report that ‘there is no single 
authoritative definition of Shari`ah Councils.’39 They are essentially bodies comprised of Muslim 
religious authorities or Shari`ah scholars who collectively hear disputes and decide cases according 
to the Islamic law in matters relating to religious and personal affairs of Muslims in the UK.40 
Positioning their role as ‘parallel quasi-judicial institutions’,41 the Shari`ah Councils have fulfilled an 
essential task by providing the legal set-up to resolve Muslim family issues according to Islamic law 
and have become an important point of resort for the Muslim community.  
There are at least three main established Shari`ah Councils in Britain located in Birmingham and 
London42 – the Muslim Law (Shariah) Council UK in Wembley, West London,43the Islamic Shari`ah 
Council in Leyton, South London, and the Birmingham Shariah Council. The three Shari`ah Councils 
function independently of each other.44 They are neither unified nor do they represent a single 
school of Islamic jurisprudence; instead, they are different bodies with some representing 
different schools of law.45 
The key feature of the work at Shari`ah Councils is on resolving matrimonial disputes.46In the 
majority of cases, Shari`ah Councils’ duties are hugely channelled on issuing Islamic divorces.47In a 
large number of cases, divorce is granted to women48 whose husbands have refused or failed to 
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divorce them unilaterally (talaq).49 This means that the majority of clients visiting Shari`ah Councils 
are women.50 
The fieldwork conducted at these Shari`ah Councils aids to explore and investigate the process of 
resolving disputes and issuing religious divorce, which includes the procedure from the application 
to issuance of decision, the operation of the Shari`ah Councils in processing the application, the 
med-arb, and the decision-making process in the Councils’ monthly meetings. The ISC was chosen 
due to its reputation as being among the most established Shari`ah Councils in the UK and that it 
receives more cases annually than any other Shari`ah Council. It also has representatives in most 
parts in the UK including Scotland. This is arguably sufficient to justify the credibility and validity of 
the data collected. Meanwhile, the visit to the BSC was due to its distinct character in being the 
only Shari`ah Council which had a female member sitting on its bench. This is important for this 
research, as it attempts to build a strong case for the female mediator-arbitrator. A visit was paid 
to the other two Shari`ah Councils primarily to investigate any significant differences in the 
practice or work carried out. By this, the research seeks to promote an effective procedure and 
practice as well as uphold the best process or practice among the existing Shari`ah Councils. 
DISCUSSION 
Islamic law accommodates several methods of obtaining a divorce. The commonly held or 
available methods of marriage dissolution among the Muslim community in the UK are talaq, 
khu`l, mubara`at,51tafwid52 and fasakh.53 However, talaq and khu`l are the two most sought 
methods of divorce among the Muslim communities in Britain.54 
In order to study and analyse any significant contributions of women and their role in the issuance 
of Islamic divorce and the decision making process at Shari`ah Councils, procedure of Islamic 
divorce is observed and examined. Four procedural stages suggested by Bano55 are adopted. These 
are: the initial contact and application, the investigation, the mediation and reconciliation, and the 
issuance of certificates. However, preliminary study found that only two stages are applicable 
where contribution and role of women could be significant. These are stages three and four, i.e., 
the Mediation and Arbitration and the Monthly Meeting. Therefore, for the purpose of this paper, 
only the two stages will be discussed and analysed.  
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In order to assist the reader, for the large part in the discussion on procedure, parties who initiate 
the application will be referred to as ‘the applicant’ while parties in the position of responding to 
the claim will be referred to as ‘the defendant’. 
1. MEDIATION AND ARBITRATION 
The purpose of a notification letter, besides informing the defendant of the divorce proceedings, is 
to ask the couple to attend an interview or meeting with the ISC’s scholars, referred to as ‘med-
arb’. This procedure, as reckoned by Bowen in his report on the ISC, allows couples to engage in 
mediation or reconciliation.56Badawi, for example, on explaining the procedure at Shari`ah 
Councils, said: 
We decided to see how we could deal with this problem in a manner that would 
resolve the dispute without breaking either the Shari`ah or the law. We decided 
that the best thing was to call the two parties before us to negotiate the issue.57 
 
Consistent with Islamic law, the session is by general understanding, a tahkim process which 
normally commences with mediation as an early attempt to reconcile disputants. This means the 
process of issuing Islamic divorce at the ISC will begin with mediation – an attempt to mediate any 
soluble disputes between spouses and, if possible, to affect reconciliation. In this part of the 
discussion, the ISC scholars will be referred to as mediators-arbitrators or religious scholars. 
Mediation is one of the fundamental features of the work at the ISC58 and other Shari`ah 
Councils.59This, for example, is embodied in the ISC’s principles as a moral duty and religious 
obligation, ie to preserve the sanctity of the Muslim family and that, more importantly, a divorce 
cannot be pronounced without reconciliation.60 
Badawi praised that with mediation at the centre of the Council’s work, a Muslim man who wishes 
to divorce his wife is required in the first instance to attend a meeting.61 Such procedural 
restriction placed on men’s right to unilateral and fast-tracked divorce may help to save more 
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marriages and protect women. Badawi also emphasised that the conciliatory characteristic of 
Islamic law promotes reconciliation between couples rather than dissension.62Compared to 
mediation in English law and the civil court,63 mediation in Islamic law is utilised not only to 
negotiate the consequences of divorce but more importantly to reconcile the parties and their 
failing relationship.64 
Under the ISC’s procedure, any divorce applications will not be processed unless and until both 
parties attend a mediation session with one of the Shari`ah scholars.65 In fact, all the Councils 
visited offer and commence the process with mediation as a matter of Islamic law principle in 
facilitating a divorce or resolving family conflict. Besides Shari`ah Councils, mediatory intervention 
among the Muslim community in Britain is also always available through local mosques,66or that 
parties may, without referring to any Shari`ah Councils, refer their dispute to family members, 
relatives or community leaders such as an Imam.67 However, when a dispute is brought to a 
Shari`ah Council the resolution process will become more formal as mediation has now become a 
requirement.68 
Besides mediation, applicants are also strongly encouraged to attend a counselling session to try 
to resolve problems between them, if possible, and to afford them more time to think and reflect 
upon their situation before taking any decisions. Indeed, this process is arguably consistent with 
the requirement under English divorce law. 
a) The Mediators-Arbitrators 
Research so far has recorded different titles attached to the religious scholars or different 
designations that these scholars (all male) use to explain their work and position. They usetitles 
such as ‘Registrar’, ‘Imam’, ‘Sheikh’, ‘Maulana’ (or ‘Maulvi) and/or ‘Qadi’, and their ages range 
between 35 and 80.69 Interestingly, Bano highlights from her empirical study that the scholars 
were keen to avoid using the term ‘religious judge’70 as a deliberate attempt to avoid any 
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confusion with judges presiding over English law and to avoid any confusion over the legality of 
Shari`ah Council divorce certificates in English law.71 
Bano72 distinguishes unofficial mediators, in this case religious scholars based at Shari`ah Councils, 
from official mediators in three key ways: 
(1) the standpoint of the mediator him/herself;73 (2) the fact that mediators are 
often senior members of the local Muslim community and therefore can claim an 
insight into local familial conflicts based upon personal knowledge and experience; 
and (3) unofficial mediators work on a voluntary basis to ensure their autonomy 
and independence from community and state intervention. Of course, this also has 
the consequence that such bodies avoid state accountability.74 
b) Qualities and Characteristics of the Mediators-Arbitrators 
Discussion on the qualities and characteristics of the mediators-arbitrators will take into account 
the requirements outlined in the Islamic law of tahkim. There is so far no literature which 
discusses or directly studies the characteristics and qualities of religious scholars at Shari`ah 
Councils. Discussion on the profile of mediators-arbitrators of Shari`ah Councils is therefore built 
based on general discussions by other researchers or the researcher’s own fieldwork and 
observation. Further, the ISC has no manual or guidance on the matter. Most of the literature 
discusses the role of religious scholars as community leaders and that authority derives from such 
position in the community. This is, however, quite general in meaning. Even though the ISC seems 
to be following those requirements, in some aspects they nevertheless have not been fully 
observed. Therefore, the discussion will discuss the common features of qualities and 
characteristics of religious scholars at the ISC as well as other Shari`ah Councils. 
First and foremost, one of the ISC’s scholars has disclosed that the ISC’s scholars are required to 
possess extensive knowledge of Islamic jurisprudence (fiqh); therefore, obtaining a degree in 
Shari`ah or Islamic law from an established Islamic university is among the key requirements. Most 
of the scholars at the ISC, for example, have an educational background in Islamic law as well as 
Arabic. As with the situation in the UK and the practice at Shari`ah Councils, findings suggest that 
not all the Shari`ah Councils’ scholars have extensive knowledge of Islamic jurisprudence. This 
situation leads to criticism, while some scholars argue that ‘only a religious scholar who is trained 
to provide Muslims with religious and spiritual guidance can be appointed as a mediator’75, others 
back that ‘any member of the local Muslim community with varying expertise and qualifications in 
Islamic law and jurisprudence has the right to intervene and attempt to resolve matrimonial 
disputes.’76 This reflects the disagreement among Muslim jurists about the extent of the 
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mediator’s authority, discussion upon which can be found in the Islamic law principle of 
mediation. 
In this regard, Bano reveals that the ISC’s prominent scholars Maulana Abu Saeed and Dr 
SuhaibHasan ‘readily admit that they draw from their experiences as Imams in Pakistan.’ Dr 
SuhaibHasan, for example, explains that scholars in Pakistan are sometimes consulted for advice 
on marriage and divorce and that such availability of resources assists the ISC in their work 
immensely.77 
The ISC presently consists only of male religious scholars. In this regard, it is important to mention 
that, so far, the BSC is the only Shari`ah Council that has a female scholar sitting on its bench.78 
Responding to concerns about whether or not the female scholar possesses similar power(s) as the 
other male arbitrators, an observation at one of its monthly meetings suggests that the female 
scholar possesses similar capacity and power as the other male members. This is evident by the 
fact that the BSC’s panel is made of three scholars including the female member and that, since 
Islamic law requires an odd number of scholars to make a consensus decision, the researcher 
argues that this implies that she also acquires similar power.79 
The social context of Muslims in Britain cannot be separated and neglected from the discussion. Its 
inclusion as one of the factors to determine the competency of mediators-arbitrators is arguably 
incumbent and very significant. In fact, it should be regarded as among the overriding qualities in 
the particular social landscape of Muslims in Britain. Most religious scholars are actually 
community leaders80 who acquire a better understanding of community needs and religious 
dictates. 
The other, not least important, quality is language proficiency; the ISC is resorted to by clients 
from various ethnic origins with different languages. Furthermore, the med-arb sessions are 
conducted using the mediums of English, Urdu or Arabic,81 while formal correspondence and 
documentation are conducted in English. Therefore, most scholars at the ISC are fluent in English 
and Urdu, while over half of them also have a good command of Arabic. 
c) The Appointment of Mediators-Arbitrators 
The appointment of religious scholars at Shari`ah Councils is a matter dealt with internally by the 
Shari`ah Councils. At the ISC, for example, selection and appointment of its Shari`ah scholars is 
done by the ISC board which consists of the Council’s permanent members. Supposedly in every 
legal system, the appointment of judges is a matter officially dealt with at a state level. This is, 
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however, not the case with Shari`ah Councils, as their establishment is not under the auspices of 
the official law.82 
d) The Mediation Process 
The mediation stage is crucially important and integral to the ISC’s proceedings to assist the 
mediators-arbitrators in sorting out the dispute as well as in making any proper recommendations. 
For Shari`ah Councils, mediation is principally an investigation of the possibility of reconciling the 
parties.83 A mediation session at the ISC, which is also referred to as an interview or a mediation 
meeting,84 seems to have two main purposes: first, an investigation of the case and gathering of 
information; and second, an attempt at reconciliation. 
Among the activities taking place in mediation/interview meeting are: investigation and gathering 
of evidence and information; verification and cross-examination of the other party’s allegations; 
discussion of reasons or causes of the marriage breakdown; mediation of the disputed issues 
between couples and getting both spouses to talk to each other and, where, possible exploration 
of any possibilities for reconciliation;85and arrangements for a future joint meeting. 
Mediation is conducted by the ISC’s scholars either at the ISC headquarters or at the ISC 
representatives’ offices86 where they are based. The parties will be required to attend a joint 
meeting (provided the husband is legally able to do so)87 or a separate meeting, with one of the 
ISC’s scholars/representatives in their area (if applicable).88 Accordingly, the ISC will send a 
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notification letter to the respective scholar89 informing him about the case. However, if 
matters/problems are too complicated and a joint meeting is crucially required, the ISC will 
summon both couples to a joint meeting at its headquarters in Leyton, South London.90 
To strengthen the work, the ISC offers a counselling service provided by permanent as well as 
temporary counsellors, male and female respectively.91 However, it is not compulsory for clients to 
see a counsellor before a med-arb session.92 Upon the parties’ request, the mediator-arbitrator 
may adjourn the med-arb session to allow the couple to see a counsellor. The counselling and 
med-arb sessions are also flexible and the sessions can be adjourned to allow the couples to try 
other available alternatives.  
2. THE MONTHLY MEETING: THE DECISION-MAKING PROCESS 
All cases which have gone through the required procedural and investigation stages are prepared 
and then presented93 and discussed before a panel of religious scholars at the ISC’s monthly 
meeting of ‘collegial deliberation’.94 The monthly meeting reflects the second stage in the tahkim 
process. Indeed, it is the second step following a failed attempt to reconcile couples during the 
first stage of mediation. Observation of the ISC’s monthly meetings discloses that this second 
stage involves primarily arbitration and adjudication. In fact, the ISC and the other Shari`ah 
Councils adjudicate more than arbitrate the cases. This can be explained in the way the cases are 
heard and the involvement of clients in the process – the scholars are mandated and authorised by 
the clients to hear the case and give decisions or rulings.95 
The ISC’s monthly meeting96 which is held on every last Wednesday of the calendar month is 
attended by the ISC’s scholars, who are also the ISC’s permanent97 or affiliated members.98 In 
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brief, the agenda of the meeting is, inter alia: to read and adopt minutes agreed from the previous 
meeting; discuss new and present cases; and other relevant matters.99 The process begins with the 
presentation of cases to the panel of scholars by the ISC’s Secretary General with the assistance of 
the ISC’s Manager. To facilitate a smooth revision and discussion, each scholar is given copies of 
the cases.100Each case file101 is provided with a report, ie the interview report prepared and 
produced during the med-arb session conducted by the ISC’s scholars or representatives. 
The monthly meeting consists of judicial activities such as case reviews, discussions and, for the 
largest part, debating the evidence and recommendations made by scholars in the designated 
cases for decision or further action. Most importantly, the scholars have to consider whether the 
marriage has ‘irremediably’102 or ‘irretrievably’103 broken down.104. The evidence is then reviewed 
and analysed in the presence of the panel members.105 The recommendations stated in the 
interview reports are among the most important references for the cases. The reports provide 
brief proposals for settlement by the clients and recommendations of action by the religious 
scholars assigned for the case. However, the recommendations do not have any capacity to bring 
finality to the case, only to provide guidance. Notwithstanding this, the fact that the respective 
mediator-arbitrator is the one who handled the case and conducted the mediation meeting, he is 
the closest reference available to the case at the meeting. Therefore, in most cases, the panel 
members will give considerable attention to his recommendations when making decisions. 
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Basically, a divorce certificate issued by the ISC will state the type of divorce, whether it is a 
divorce by the man (talaq), or a judicial dissolution such as khul` or fasakh or a tafweed.106In some 
cases, depending on the evidence and the investigation, a khul` application may turn out to be a 
fasakh case. In one case107, even though the wife was the one who initiated the divorce application 
after it being suggested by her husband, the ISC decided to dissolve the marriage through fasakh. 
Decisions at the ISC must be arrived at collectively among the scholars, with a minimum of 
consensus of three presiding members.108 This is following the fundamental principle of the Islamic 
law of tahkim where decisions cannot be made individually. ‘The results of the deliberations are 
recorded in the ISC register and communicated to the parties.’109 
Observation of the monthly meetings and case reviews demonstrates another important fact: 
decisions or final awards are usually executed with conditions. That means, in most cases, the ISC 
will issue provisional or conditional decisions. Any conditions stated in the ISC’s decision paper (al-
Hukm) must be executed by the clients before a decision can be made final and a divorce 
certificate can be issued. For instance, a divorce certificate will be issued subject to compliance 
that the client returns the other party’s possessions. An example of such execution is seen in one 
of the cases110 where, upon receiving the jewellery (constituting the mahr), the husband signs a 
talaqnama and the wife is then divorced.  
FINDINGS 
1) Female mediator-arbitrator/Scholars 
As this study found, so far only the BSC has a female scholar and seems to seriously consider the 
importance of women and their presence, support and contribution, especially in the process of 
decision making. The ISC, the main Shari`ah Council studied in this research, while appointing one 
lady counsellor to work on an appointment basis, does not have a female scholar in its panel 
meeting. 
Notwithstanding the ISC’s prime function to mediate cases, some issues do need further attention. 
So far, and to the researcher’s knowledge, the ISC panels are composed of only permanent male 
counsellors and mediators-arbitrators. The unavailability of a permanent female mediator-
arbitrator or counsellor is crucial and may have an impact on the ISC’s central duty as a family 
dispute settlement institution in the future. This is particularly so in view of the fact that the ISC’s 
clients are mostly females. This is argued as contradicting the fact that Islamic law permits Muslim 
women to assume roles as mediators-arbitrators in disputes involving family or matrimonial 
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matters.111 The study also found no female either conducting the med-arb process (as assumed by 
other male religious scholars) or sitting in the ISC’s monthly meeting.112The ISC’s headquarters 
currently has only one female counsellor who attends on an appointment basis113 (in addition to 
two permanent male counsellors). 
The role of a female counsellor or mediator is significant in dealing with the delicate nature of 
family issues. Bearing in mind the high number of female clients, it is reasonable and highly 
important to include more female mediator-arbitrators and counsellors not only at its 
headquarters but also at its office branches.114 This is also important, as most clients, especially 
female clients, may not be able or willing to disclose their personal or private matters in front of a 
male counsellor. Despite the concern, during one informal interview session with one of the male 
counsellors, the counsellor opined that a woman is either emotionally or intellectually incapable of 
carrying out the role of mediator or counsellor. Even though this is presumably a personal view of 
the respective counsellor, it carries a significant impact for the general perception and acceptance 
of women’s roles in particular and the future development of a formal and recognised Islamic 
dispute resolution institution in a Western country such as the UK. 
Bano comments that the most common criticism of Shari`ah Councils is probably due to their 
refusal to permit Muslim women to ‘act as religious scholars on par with male scholars when 
issuing Muslim divorce certificates’.115 For example, it is widely assumed within the Councils that 
Muslim women are simply forbidden under Islamic law and jurisprudence to act as religious 
scholars in family law matters and this then acts as a widely accepted norm.116 
Despite this, such concerns are being addressed by some of these Councils: for example, the BSC 
and the Muslim Arbitration Tribunal (MAT) now have Muslim women who act as religious scholars 
in family law disputes and have the capacity to issue Muslim divorce certificates.117Nevertheless, 
despite the male-dominated working space, the availability of a female counsellor at the ISC could 
be regarded as improvement and policy change towards the important role of woman.118 Further, 
the ISC’s management team also has a female receptionist working as a frontline staff member 
providing early advice and information to clients, especially women. It is hoped that the ISC can 
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have at least one female mediator-arbitrator to sit at its monthly meeting, in line with the 
recognition already accorded to women in Islamic law. 
2) Scholarly Opinions Regarding the Gender of the Mediator-Arbitrator 
One of the characters of a qadi-competent as agreed among the majority of schools is being of 
male gender. However, the strictness of such condition remains an area of debate for scholars. 
Maliki Schools do not allow a woman to arbitrate. If she is appointed and gives an award, the 
award would be void.119However, Al-Syarbini of the Shafi`i School laid down a different condition 
or requirement between a qadi and a hakam. While a person appointed as a qadi is required to be 
male,120 a hakam, on the other hand, is not required to be male.121 A hakam quoted as including 
women in the meaning of scholars (fuhaqa’) whose rulings are accepted.122 The strongest (azhar) 
opinion in the School also does not being put male as one of the conditions.123 The Shafi’is view is 
supported by the Hanafis. The School bases its view on the right of women to give testimony 
(shahadah). Al-Kasanirelates the competency of a qadi to the competency of a witness (testimony) 
and concludes that being male is not considered as one of the requirements of a qadi.124 He and 
Al-Marghinani also opine that a woman is permitted to judge in all cases except hudud and 
qisas.125 If a woman is allowed to take the office of a qadi, she should then be allowed to 
arbitrate.126 This view is further emphasised in Al-Fatawa al-Hindiyyah127 that a female arbitrator is 
permissible in disputes concerning property and in issues specifically related to women: 
It is permissible for the (opposing parties) to make a woman as an arbitrator 
between them except in the case of hudud and qisas for what we have already 
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mentioned that arbitration is established upon the witness qualifications and the 
woman is able to witness but not in hudud and qisas.128 
 
Meanwhile, other Malikis jurists129 allow women to become arbitrator. However, they reach their 
conclusion from a different perspective. An arbitrator is equal to an agent, not a judge; a woman is 
allowed to act as an agent, therefore she is also allowed to arbitrate. Al-Dusuqi130 refers to other 
Malikis’ scholars who permit a woman as arbitrator in property and injury matters.131 
Contemporary Muslim scholars Zaidan132 Al-Buti133 and Surty134 also recognise women’s role and 
their opinion in the decision-making process. Bringing clear examples from the practice during the 
Prophet’s and Companions’ time, Al-Buti argues the absence of any sufficient evidence from the 
Islamic traditions which say women do not have right in Shura or which disallow their involvement 
in matters that are also adjudged by men.135 Equally, women’s role in Shura was acknowledged 
during the time of Caliph Umar136 and by the massive activities involving the issuance of verdicts 
and opinions by the Prophet’s wife, cA’isyah. She was incomparably one of the experts among the 
Companions and one of the main points of resort concerning matters relating to Islamic 
jurisprudence.137 Umar himself had consulted cA’isyah regarding women’s issues as well as on the 
conducts and treatments of the Prophets with his family. He also asked the opinion of his own 
daughter, Hafsah.138These show that in some issues, especially relating to or involving women, 
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Mediation does not involve decision making where a mediator is simply required to facilitate 
communication exchanges between the disputing parties and to assist achieving a sulh settlement. 
On the contrary, arbitration or the second stage of tahkim deals with a decision-making task 
particularly on separating or uniting the parties.139 For this reason, being male and just become 
obligatory requirements. However, a female mediator-arbitrator is necessary to deal with some 
intimate issues which are too private to disclose or discuss in front of a male mediator-arbitrator. 
Certain issues are also more easily understood by a female mediator than a male counterpart. 
Therefore it is suggested that the gender of the mediator-arbitrator should not hugelyaffect the 
med-arb process so that a woman should be allowed to pair up with a male mediator-arbitrator. 
What is important is the end result and that the mediators-arbitrators are capable to carry out the 
task and gain trust from the disputing parties. 
The absence of unanimous objection by scholars in the area where woman’s participation is 
permissible could be taken as an indirect approval for a woman to take up the role. Moreover, the 
objection to a woman becoming a mediator-arbitrator in disputes relating to the family will only 
worsen the situation in the UK as conciliation and mediation or arbitration by women has been 
widely practised. Gender is not an issue in this area. If such a position is taken so as to bar women 
in the role of mediator-arbitrator, it will indubitably jeopardise and hamper the continuity of the 
Islamic system of dispute resolution in the UK. 
Muslim scholars also reveal contributions of women in the decision-making process. There were 
no clear indications of the total rejection of women’s role as mediators-arbitrators in these 
sources. Such findings are essential to encourage active participation of women in society, 
especially as their contributions will help supporting the role played by the male scholars, 
facilitating female clients with their issues, and improving the management of dispute resolution 
particularly among the Muslim community in the UK and in any society in general. This paper 
concludes with suggestion of the potentially significant role of females as mediators-arbitrators as 
well as counsellors in negotiating matrimonial disputes. This is particularly when the majority of 
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